
 

 

Dodd-Frank Act Conflict Minerals Reporting Requirements       as of September 2012 

Section 1502 of the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act), 
passed in July 2010, is an attempt to stop rebel groups in the Democratic Republic of the Congo (DRC) 
from illegally using profits from the minerals trade to fund their activities.  Section 1502 is a disclosure 
provision that requires certain companies to determine whether their products contain conflict minerals 
and report their findings to the Securities and Exchange Commission (SEC) on an annual basis.  This is 
part of a wider trend towards the disclosure of non-financial information.1

Conflict minerals are defined in the Dodd-Frank Act to mean the following 

 

• Columbite-tantalite (coltan), cassiterite, gold, wolframite, or their derivatives (tin, tungsten, and 
tantalum); or 

• Any other mineral or its derivatives determined by the Secretary of State to be financing conflict 
in the DRC or an adjoining country.2

There is no ban or penalty on the use of conflict minerals imposed by Section 1502; it is only a disclosure 
requirement. If a company, through its supply chain due diligence, discovers that it is using conflict 
minerals from the DRC and/or its adjoining countries, there is no requirement that the company stop 
doing so, only that it report such a finding to the SEC. 

 

On August 22, 2012, the commissioners of the SEC adopted a final rule implementing Section 1502 
which will require companies that file reports with the SEC under Exchange Act Sections 13(a) or 15(d)3

Companies are required to file disclosure reports for each calendar year (January 1 to December 31) 
regardless of when their fiscal year ends.  The first special disclosure report must be filed on May 31, 
2014, for the 2013 calendar year, on a new form called “Form SD.” Companies are required to file their 
disclosure reports annually on every May 31st thereafter.  

 
to publicly disclose their use of conflict minerals that originated in the Democratic Republic of Congo 
(DRC) or adjoining countries. The requirements apply equally to both domestic and foreign companies.  

                                                           
1   See, for instance, California’s SB 657—Transparency in Supply Chains Act, or the pending federal Congressional 
legislation H.R. 2759—Business Transparency on Trafficking & Slavery. 
2 On October 18, 2011, the SEC held a roundtable discussion on the Dodd-Frank conflict mineral rules.  Among the 
topics covered was the clarification of to which minerals Section 1502 applies.  The SEC pointed out that Section 
1502 was intended to cover the “3 TGs” (i.e., tin, tantalum and tungsten, the derivatives of cassiterite, columbite-
tantalite and wolfram, respectively) and gold.  Typical industries using these metals are electronics, automotive, 
industrial equipment, machinery and tools, construction, medical equipment, aerospace, lighting, and jewelry. 
3 These are companies that file 10-K, 20-F or 40-F annual disclosure reports with the SEC.  



Under the rule, companies must disclose their use of conflict minerals if those minerals are “necessary 
to the functionality or production of a product” manufactured by those companies. Companies must 
also disclose their use of conflict minerals if they “contract to manufacture”4

Minerals are considered “necessary to the functionality or production of a product” when: 

 a product that contains 
conflict minerals “necessary to the functionality or production of a product.”  

• The mineral is intentionally added to the product;  
• The mineral is necessary to the product’s generally expected function, use or purpose; or 
• The mineral is added for ornamentation, decoration or embellishment, where that is the 

primary purpose of the product.  

Disclosure is only required for minerals actually contained in the final product; no reporting is required 
for those conflict minerals used in the production process but not included in the final product unless 
elements from such minerals make their way into the final product such that the product can, in fact, be 
said to “contain” the minerals.  

Companies that use any of the designated minerals in their products must conduct a reasonable county 
of origin inquiry to determine whether any of the minerals used originated in the DRC or adjoining 
countries, or are from scrap or recycled sources.  

If the country of origin inquiry finds to be true either that the company knows that the minerals did not 
originate in the DRC or adjoining countries or that they are from scrap or recycled sources, or that the 
company has no reason to believe that the minerals may have originated in the DRC or adjoining country 
or that they may not be from scrap or recycled sources, then the company must disclose this 
determination on Form SD along with a brief description of the inquiry the company undertook to make 
such a determination. The company is also required to make this information readily available on its 
website, as well as to provide the website address to that information on Form SD.  Full due diligence is 
not required.  

Conversely, if the country of origin inquiry finds to be true both that the company knows or has reason 
to believe that the minerals may have originated in the DRC or adjoining countries, and that the 
company knows or has reason to believe that the minerals may not be from scrap or recycled sources, 
the company must undertake due diligence on the source and chain of custody of the minerals and file a 
Conflict Minerals Report as an exhibit to Form SD.  Additionally, the company must make its Conflict 
Minerals Report publically available on its website, as well as provide the website address to the report 
on Form SD. 

                                                           
4 A company will be considered to be “contracting to manufacture” a product if it exerts actual influence over the 
manufacturing of the product; a company will not be considered to have influence over the manufacturing of the 
product if the company merely affixed its brand, label, logo, etc. to a generic product manufactured by a third 
party, if it services, maintains or repairs a product manufactured by a third product, or if it specifies or negotiates 
contractual terms with a manufacturer that do not directly relate to the product’s manufacture.   

 



The due diligence measures a company is required to undertake must conform to a nationally or 
internationally recognized due diligence framework. Depending on whether a company determines that 
its products are or are not “DRC Conflict Free,” specific audit and certification requirements must be 
undertaken,5 as well as, in the case of products that are not “DRC Conflict Free,” additional information 
must be included in the Conflict Minerals report.6

Additionally, the rule includes a two-year transition period in which companies are permitted to report 
their products as “DRC Conflict Undeterminable” if a company cannot determine whether the minerals 
in its products originated in the DRC or adjoining countries, or whether they financed or benefitted 
armed groups in those countries, provided certain specified information is included in the company’s 
Conflict Minerals Report; no independent private sector audit of the Conflict Minerals Report is required.  
For smaller reporting companies, the transition period is four years.   

  “DRC Conflict Free” means that the minerals may 
originate from the DRC or adjoining countries but have not financed or benefitted armed groups.  

The final rules also include special requirements for the due diligence and Conflict Minerals Report for 
minerals derived from recycled or scrap sources.   

In addition to Section 1502, California and two U.S. cities have passed laws intended to strengthen the 
conflict minerals provision of the Dodd-Frank Act.  California SB 861, signed into law in October 2011 
prohibits the California state government from contracting with companies that do not comply with 
federal regulations on conflict minerals.  In April 2011, the City Council of Pittsburgh, Pennsylvania 
unanimously passed a proclamation on conflict minerals from the DRC and became the first city in the 
United States to call for companies to take steps to remove conflict minerals from their supply chains. St. 
Petersburg, Florida has also, as of October 2011, resolved to change city purchasing practices to favor 
those products that are conflict mineral-free.  

 
Anyone with questions regarding these International Trade topics should contact Donna L. Shira or Kenneth R. 
Paley, at Sharretts, Paley, Carter & Blauvelt, P.C., International Trade Counsel for the Toy Industry Association. 
 

                                                           
5 If a company determines that its products are “DRC Conflict Free,” the company must obtain an independent 
private sector audit of its Conflict Minerals Report and certify that the audit was undertaken.  
6 If a company determines that its products are not “DRC Conflict Free,” in addition to audit and certification 
requirements, the company must include and describe, in its Conflict Minerals Report, the products manufactured 
or contracted to be manufactured that have not been found to be “DRC Conflict Free,” the facilities used to 
process the conflict minerals in those products, the country of origin of the conflict minerals in those products, and 
the efforts undertaken by the company to determine either the mine or the location of origin with the greatest 
possible specificity. .  
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