
 

  
 
 
 
June 17, 2013 
 
 
Office of the Secretary  
U.S. Consumer Product Safety Commission  
4330 East West Highway  
Bethesda, MD 20814  
 
Re: Requests for Information Regarding Third Party Testing for Lead Content, Phthalate 
Content, and the Solubility of the Eight Elements Listed in ASTM F963-11 [Docket No. CPSC-
2011-0081] 
 
 
Introduction  
 
These comments and information are provided by the Toy Industry Association (TIA) on behalf 
of its members in response to the “Requests for Information Regarding Third Party Testing for 
Lead Content, Phthalate Content, and the Solubility of the Eight Elements Listed in ASTM F963-
11” (RFI) Federal Register notice (RFI).  The RFI seeks information about substances that are 
known typically not to contain phthalates and heavy metals regulated by the CPSC in toys.   
 
TIA has a membership of more than 600 businesses – from toy manufacturers, importers, and 
retailers to toy inventors, designers and testing labs – who are all involved in creating and 
bringing toys and games to children.  Since the 1930s, TIA has been a leader in the development 
of toy safety standards, and toy safety has long been the top priority for TIA and its members. 
Our members account for approximately 85% of the three billion toys sold in the United States 
each year, totaling approximately $22 billion in annual sales. The industry supports an estimated 
533,177 US jobs generating $25.8 billion in wages for U.S. workers, and is responsible for over 
$80 billion in US economic activity each year.   
 
When P.L. 112-28, the amendment to the Consumer Product Safety Improvement Act (CPSIA), 
was enacted in 2011, a key element of the legislation was a Congressional mandate for the 
agency to seek and act on recommendations to reduce the costs associated with third party 
testing.  TIA and other associations have submitted comments to the agency on several 
occasions providing relevant information for this RFI – particularly relating to the phthalate 
standard.  TIA strongly urges both the CPSC staff and the Commission to utilize this opportunity 
to immediately provide necessary relief from third party testing requirements, via an expansion 
of the CPSC “determinations” list and through recognition of supplier declarations, under 
appropriate circumstances.  As mandated by P.L. 112-28, if the agency does not feel it can act on 
this or any other recommendations, “[the agency] shall transmit a report to Congress reviewing 
those opportunities, along with any recommendations for any legislation to permit such 
implementation.” 
 
Summary 
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TIA is supplying an expanded list of materials that do not contain phthalates and heavy metals 
above the allowable levels.  Based on information collected, the toy industry believes this list 
should be adopted in full and formally recognized by the CPSC as not requiring routine third-
party testing for the proscribed ortho-phthalate esters.  TIA is confident that there is adequate 
justification and authority for the CPSC to enable toy certifiers to rely on supplier declarations 
that raw materials, component parts and finished products do not contain regulated phthalates 
or heavy metals, in lieu of third party testing.  For example, the plastic resins submitted in the 
list below are never produced with phthalates as an ingredient (in fact, for most of them, 
addition of phthalates would cause deterioration of the particular physical properties for which 
these resins are specifically selected).  Further, the toy industry today has extremely 
sophisticated supply chain management practices, quality assurance programs and regulatory 
compliance systems in place to assure that unintentional contamination will not occur. These 
systems provide manufacturers the ability to achieve a reasonable certainty that these 
restricted materials will never be present in children’s toys.  This reality should be formally 
recognized and incorporated by CPSC in the development of an affirmation from the agency that 
supplier declarations are sufficient means for compliance.  
 
Materials Not Likely To Contain Phthalates 
 
TIA has commented on the application of the phthalate standard on several occasions.1

 

 

Phthalate testing is extremely expensive with the CPSC estimating costs ranging between $100 
and $350 per test, per component part.  One company, that has 299 employees and 
manufactures in the U.S., estimated they spend $175,000 a year on phthalate testing.  Should 
the CPSC allow for supplier declarations or make common-sense determinations that the below 
materials are compliant with the phthalate standard – the company would not need to conduct 
any phthalate testing of their raw materials that cannot functionally contain phthalates.  Such 
an informed reduction in the scope of products that require phthalate testing provides a 
significant cost relief for the toy industry – particularly for small companies.   

Many larger companies have been able to take advantage of the CPSC’s “Statement of Policy: 
Testing of Component Parts with Respect to Section 108 of the Consumer Product Safety 
Improvement Act” (Statement of Policy) and the component part testing regulations to reduce 
unnecessary phthalate testing.  However, smaller companies have not had as much success.  
One reason is that toy companies make up a relatively small percentage of the total plastic resin 
market, giving toy companies, particularly smaller ones, little power to request third party 
testing by their resin suppliers.  And many plastic resin suppliers see little need to prove 
something they already know – that their resins do not contain phthalates.  Additionally, 
                                                 
1 See comments on the following:  

- “Prohibition on the Sale of Certain Products Containing Specified Phthalates; Section 108 of the Consumer 
Product Safety Improvement Act, Request for Comments and Information,” January 12, 2009 

- “Notice of Availability of Draft Guidance Regarding Which Children’s Products are Subject to the 
Requirements of CPSIA Section 108,” March 25, 2009 

- “Statement of Policy: Testing of Component Parts With Respect to Section 108 of the Consumer Product 
Safety Improvement Act,” September 15, 2009 

- “Third Party Testing for Certain Children’s Products; Notice of Requirements for Accreditation of Third Party 
Conformity Assessment Bodies to Assess Conformity with the Limits on Phthalates in Children’s Toys and 
Child Care Articles.” September 13, 2011 

 

http://www.cpsc.gov/PageFiles/127177/phthalates2.pdf�
http://www.cpsc.gov/PageFiles/127177/phthalates2.pdf�
http://www.cpsc.gov/PageFiles/90497/108comments2.pdf�
http://www.cpsc.gov/PageFiles/90497/108comments2.pdf�
http://www.cpsc.gov/PageFiles/89697/phthalates.pdf�
http://www.cpsc.gov/PageFiles/89697/phthalates.pdf�
http://www.regulations.gov/#!documentDetail;D=CPSC-2011-0052-0005�
http://www.regulations.gov/#!documentDetail;D=CPSC-2011-0052-0005�
http://www.regulations.gov/#!documentDetail;D=CPSC-2011-0052-0005�
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retailers, who often dictate testing requirements to their manufacturer/suppliers, have not 
confidently relied on the CPSC’s Statement of Policy as it has not been codified and the language 
is ambiguous.  (It should be noted that the flexibility granted by the CPSC’s Statement of Policy 
should be maintained).  As a result, many companies are third party testing materials for 
phthalates even if these materials are known to be compliant with the phthalate standard.   
 
Phthalates, unlike lead, are not naturally occurring chemicals, but are intentionally added to 
materials to make plastics more flexible.  The materials listed below will never contain 
phthalates above the allowable level as their inclusion would be counter to the functionality of 
the material; these plastics must be rigid for their intended uses, or they achieve flexibility 
without the addition of plasticizers.  Requiring phthalate testing on materials that suppliers 
know would never contain the banned phthalates is costing industry millions of dollars, while 
not providing any increased level of safety.   
 
In fact, like adding onions to a cupcake recipe, adding phthalates would impact the quality of the 
below listed materials.  For example, even small amounts of phthalate contamination would be 
detrimental to the performance of acrylonitrile butadiene styrene terpolymers (ABS) and other 
plastics.  Phthalate contamination has an even greater impact on the quality on other styrenics 
like HIPS.  This is because the acrylonitrile content in ABS confers some degree of chemical 
resistance.  It is common knowledge in the industry that one cannot place HIPS and phthalate-
plasticized flexible PVC in contact with one another as the phthalate will migrate to the surface 
of the PVC and chemically attack (solvate) the styrene, gluing the two materials together.  
Attachment A at the end of the comments illustrates this occurrence.   
 
In response to the publication of the RFI, TIA gathered test data on well over 9,500 tons of 
materials from the past year of testing to the CPSIA phthalate limits which did not contain any of 
the six regulated phthalates.   
 
Based on the information we have collected and the information submitted in previous requests 
for comments, we have compiled the below list of materials that the agency should declare 
presumptively compliant with the phthalate limit without the need for third-party testing, as 
they do not and will not contain phthalates above the concentration limits. This is wholly 
consistent with phthalate limitations in other jurisdictions, which limit application to PVC and 
other plasticized materials.  These materials have consistently been shown to be compliant with 
the phthalate standard regardless of the location of the supplier, manufacturing process used, 
product the material is used for, manufacturing process used, etc.   
  

• Acetal/polyoxymethylene (POM) homopolymer 
• 1,3,5-trioxane, copolymer with 1,3-dioxolane (acetal/polyoxymethylene (POM) 

copolymer) 
• Acrylic (polymethylmethacrylate and polyacrylonitrile) 
• Acrylonitrile butadiene styrene terpolymers (ABS) 
• Butadiene-ethylene resins 
• Butene-ethylene copolymers 
• Ethylene copolymers 
• Ethylene acrylic acid copolymers 
• Ethylene-propylene copolymers 
• Ethylene vinyl acetate copolymers 
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• Ethylene vinyl acetate vinyl alcohol copolymers 
• Ethylene vinyl alcohol copolymers 
• Ionomers 
• Liquid crystal polymers (hydroxybenzoic acid copolymers) 
• Nylon/polyamide 
• Olefin thermoplastic elastomers (such as EPDM) 
• Polybutene 
• Polybutylene terephthalate 
• Polycarbonate 
• Polyesters 
• Polyethylene (LLDPE, LDPE, MDPE, HDPE and UHMWPE) 
• Polyethylene terephthalate 
• Polylactic acid 
• Polyphenylene sulfide 
• Polypropylene 
• Polystyrene 
• Polytetramethylene glycol-dimethyl terephthalate-1,4-butanediol copolymer (polyester 

elastomer) 
• Propylene-ethylene copolymers 
• Silicone rubber (pure) 
• Styrene-butadiene copolymers 
• Styrene-butadiene-styrene rubbers (SBS/SBR) 
• Styrene-acrylonitrile copolymers (SAN) 
• Vinylidene chloride/methyl acrylate copolymers 
• CMYK Process Inks 

 
TIA is requesting that CPSC use these materials as a basis for creating an expanded 
determinations list for materials not needing phthalates testing, similar to the determinations 
list made for materials not requiring testing for lead. The toy industry believes that CPSC should 
exempt these materials from testing, but that the agency should not consider this list exhaustive 
and that similar, related or other such materials may also not require testing and may be added 
in the future.  
 
Supplier Declarations to Support Determinations  
 
We strongly recommend that CPSC accept supplier declarations in lieu of third party testing for 
raw materials known to be phthalate-free.   As mentioned above, when needed, phthalates are 
intentionally added to plastics to achieve a desired effect – specifically to make plastic more 
flexible.  Phthalates in certain raw materials simply do not make sense.  Furthermore, since 
phthalates are not naturally found in the environment there is less chance of inadvertent 
phthalate contamination from the environment.  Therefore, a raw materials supplier who does 
not intentionally add phthalates to the raw material and who employs good manufacturing 
practices and quality control can issue a reliable supplier declaration confirming that phthalates 
would not be present in the raw material.   
 



5 | P a g e  

Allowing for supplier declarations would strengthen the CPSC’s Statement of Policy.  The 
Statement of Policy provides examples of materials that might not contain phthalates therefore 
might not require third party testing.  Additionally, the Statement of Policy reads: 
 

Manufacturers either know or should know what materials and components go 
into the products they make, and if the product or its components contain one 
of the plasticizers specified in section 108 of the CPSIA, the manufacturer or 
importer certifying the product must test the component or product to ensure 
that it complies with the CPSIA. 

 
TIA and our members agree entirely that manufacturers should know what materials and 
components go into the products they make and reiterate that the CPSC must not remove 
flexibility granted by the Statement of Policy.  Instead, explicitly allowing suppliers to state 
that, based on the materials used, and the manufacturing processes and process controls 
employed, the materials do not and cannot contain phthalates, the CPSC will provide significant 
relief to small companies that are not able to use the flexibility granted by the Statement of 
Policy.   
 
As with companies relying on component part testing, companies using supplier declarations 
would still be required to exercise due diligence to ensure the supplier declarations are 
accurate.  Therefore, should there be any chance that the material could be contaminated with 
phthalates, as the Statement of Policy states, the material would need third party testing. 
 
Allowing supplier declarations is consistent with CPSC policy on other materials.  For example, 
the CPSC does not require a third party testing lab to confirm that a children’s product does not 
have any painted surfaces or that it is made from materials deemed compliant with the lead 
content standard.   
 

 
Eight Heavy Metals in ASTM F963-11 

TIA and the toy industry have been actively involved in setting the heavy element limits in ASTM 
F963-11 and are very supportive of the requirements.  However, TIA believes that testing should 
only be conducted on materials that could contain the heavy metals, thereby reducing testing 
costs particularly for smaller companies.    
 
TIA and its members have collected test data on over 9,500 tons of materials that do not and 
will not contain the 8 heavy metals listed in ASTM F963-11. As a result of our data collection, 
and in speaking with material suppliers, none of the resin will or could have the regulated heavy 
metals.  Thus, the industry believes the following materials should be exempt from testing, as 
they will never contain those metals in levels above the allowable limits: 
 

• Polypropylene Copolymer 
• Certene HI-2053 
• Certene PMB-20 
• Off Grade Natural Impact Copolymer Polypropylene 
• HDPE Natural IM 
• HD1851 – hdpe 20.m .85 prime 
• FlexPro Impact Copolymer 
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• E62AAA – hdpe 20 m .95 iz 
 

However, we caution that only the raw materials should be considered as the colorants may 
contain some of the heavy metals.  That said, as with component part testing, should the 
manufacturer change the material in a way that could impact the raw materials’ ability to 
comply with the underlying standard, the manufacturer must conduct third party testing.  We 
also caution that PVC may contain lead and cadmium as stabilizers and polyester may have 
residual antimony but it is typically not soluble at levels above the ASTM standard limits.   

 
TIA is requesting the CPSC incorporate the  eight materials listed above and the materials listed 
in 16 CFR Part 1500.91, “Determinations regarding lead content for certain materials or 
products under section 101 of the Consumer Product Safety Improvement Act” (with the 
exception of polyester) as the basis for a list of materials that do not require heavy metal 
testing.  We recommend that CPSC exempt these materials from heavy metals testing, but that 
the agency should not consider this list exhaustive and that similar, related or other such 
materials may also not require testing and may be added in the future.  
 
Synthetic Food Dyes 
 
Synthetic food dyes are often used in plastic resins as a coloring agent for toys. These dyes are 
often selected by toy manufacturers, given their appropriateness for sensitive applications 
under the Food and Drug Administration’s (FDA) strict requirements for food contact materials.  
FDA regulations on food dyes can be found in 21 C.F.R. 174. These requirements include 
comprehensive limits on compounds to eliminate the chance of migration into food.  The FDA 
“food grade” limits apply to lead as well, giving FDA confidence that such materials are certified 
as safe for sensitive applications, such as use with food.  The CPSC should rely on the same 
assurances from reputable suppliers for synthetic food dyes that the FDA currently does.  If the 
FDA, a fellow governmental regulatory body, has confidence that these materials are safe for 
consumption, the CPSC surely could have the same confidence.  TIA recognizes the two statutes 
are not identical, however they are equally as protective of the American public.  
 
TIA recommends exempting testing for lead on synthetic food dye based on information 
received from TIA members showing the 100ppm level will never be reached when these dyes 
are used in coloring plastics.  
 
Conclusion 
 
Thank you for the opportunity to provide input on ways to reduce the costs of third party 
testing, as required under P.L. 112-28.  Toy safety is the top priority for Toy Industry Association 
and its members and we fully support effective efforts to ensure product safety.   Unnecessary 
and costly third party testing, however, does not improve safety.   
 
The Toy Industry Association has confidence that the materials listed here do not, and will not 
contain the regulated phthalates and heavy metals.  Continuing to require costly testing is not 
advancing safety, but instead an expensive way to prove something manufacturers and resin 
suppliers already know – that these materials will always comply with CPSIA imposed limits.  We 
respectfully request the CPSC consider formally exempting these materials from testing and rely 
on supplier declarations as assurance that the materials are compliant  
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Thank you for your consideration.  If you would like to follow up with us, please contact Rebecca 
Mond, TIA Director of Federal Affairs, 202. 459.0352 
 
 
Sincerely, 

 
Ed Desmond  
Executive Vice President, External Affairs 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

mailto:rmond@toyassociation.org�
mailto:rmond@toyassociation.org�
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Attachment A 
 
 
 
The below picture is a pair of LEGO DUPLO bricks that were compromised by an apparently non-
LEGO, PVC-based plastic container a consumer kept in his basement to store his kid's bricks.  
LEGO conducted internal testing and identified phthalate presence that is, for obvious reasons, 
not used in production. 
 
 
 
 

 
 


