
 

 
 
 
 
November 18, 2013 
 
 
 
The Honorable Inez Tenenbaum 
Chairman 
U.S. CPSC 
4330 East West Highway 
Bethesda, MD 20814 
 
Dear Chairman Tenenbaum: 
 
Thank you for taking the time to meet with us on November 7.  We applaud your leadership and 
commitment to consumer product safety, and appreciate the time you took to speak with us about the 
importance of revisions in toy testing and certification requirements to eliminate unnecessary burdens.  
Such revisions would be entirely consistent with sound public policy and prior Commission actions, as 
well as the H.R. 2715 amendment to CPSIA -- yet importantly, would retain the integrity of the testing 
requirements adopted in the CPSIA in 2008. We are not asking for exemption from the requirement to 
comply with the phthalate requirements, only for relief from expensive, burdensome, and unnecessary 
testing; much of what we ask for is consistent with current CPSC statements of policy. 
 
I am pleased to provide herewith responses to questions raised during our meetings with you and your 
colleague commissioners.  We were asked during some of our meetings to provide supporting data to 
validate our June, 2013 submission listing materials that should be exempted from testing for phthalates 
or heavy element content.  The attached data is a sample of test reports on the following materials:  
 

• Polyethylene (various density grades) 
• Polypropylene (homopolymer and copolymer) 
• Polyethylene terephthalate (PETE/thermoplastic polyester) 
• Acrylonitrile Butadiene Styrene terpolymers (ABS)  
• Polystyrene (GPPS/HIPS/SHIPS) 
• Acetal/polyoxymethylene copolymer (POM) 
• Olefin thermoplastic elastomer (TPE) 
• Polyamide (Nylon 6/6) 
• Styrene Acrylonitrile (SAN) 

 
Tests data can be summarized as follows: 

 
 
 
 
 

*Represents testing on 177 finished product materials plus 9,600 tons of raw plastic resin 

#Phthalates tested # Heavy Elements 
Tested 

#non-
compliances 

Estimated Annual Cost 

490 x5 materials 
avg)=2,450 

190* 0 $492,000 
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Of course, despite the large number of tests conducted, the test results serve simply to illustrate that 
repeatedly the materials for which we are seeking exemption did not contain phthalates or heavy 
elements in excess of statutory limits. We are confident that the Commission is aware that it is logically 
impossible to prove these materials will “never” contain the proscribed substances, thus all we are 
asking is that the Commission apply the same logic and burden of proof that it used in exempting certain 
materials from the lead content requirement at 16CFR 1500.91, as the presence of these additional 
substances is no more, and often much less, likely than is the presence of lead. 
 
Not only do these test results support our assertion that the tested materials cannot and will not be 
contaminated with phthalates or heavy elements and therefore should be exempted from such testing, 
the restricted phthalate esters have no functional purpose and thus would never be intentionally added 
to the tested materials. They are also incompatible chemically with some of the plastics listed (e.g. 
polyethylene and polypropylene), and chemically attack others (e.g. polystyrene, ABS), and therefore 
processors are very careful to be certain that contamination does not occur, as this will create aesthetic 
and performance problems in the finished product as a result of altered physical properties. All of the 
toy processors with whom we have spoken assiduously avoid the presence of phthalates in their 
facilities for these reasons. One of the questions posed to us is whether there would likely be phthalate 
esters other than the six restricted ones present, and we can confidently respond that the answer is no, 
even for materials formerly plasticized with phthalates, as the industry has switched to non-
orthophthalate alternatives such as citrate esters.  
 
We will continue to gather information and submit it to the Commission staff as it becomes available, 
and at this time ask that the Commission ensure that designation of a list of materials which may be 
exempted from routine testing and certification for phthalates and heavy elements be included in the FY 
2014 CPSC Operating Plan. We are confident that allowing the staff to consider all of the data will result 
in a clear and unequivocal regulation analogous to 16CFR 1500.91 promulgated by the Commission to 
exempt these materials from testing requirements, and that this would in no way jeopardize 
conformance with safety standards, while alleviating major unnecessary cost burdens on toy companies. 
 
Toy safety is truly the number one priority of TIA and our member companies.  Our industry vigorously 
advocated for adoption of the requirement for mandatory testing in the 2008 CPSIA legislation because 
we believe that verifying conformity with safety standards is an important protection for children.  As 
we know, however, legislation is a “blunt instrument” and the 2011 amendments to the CPSIA affirmed 
that the original Act resulted in some unnecessary requirements that do not fulfill a safety purpose and 
serve only to impose unnecessary cost burdens.   
 
Thank you again for the opportunity to meet with you to reinforce the importance of providing relief to 
smaller toy companies from unnecessary testing costs.   Elimination of these unnecessary burdens will 
have a major beneficial impact on hundreds of small U.S. toy companies and dramatically help to 
support our nation’s economy. 
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Please feel free to contact me at any time if you have any questions or if we can provide you with 
additional information about this important matter.    
 
Sincerely, 

 
Carter Keithley 
 
 
cc:  The Honorable Robert Adler 
 The Honorable Marietta Robinson 
 The Honorable Ann Marie Buerkle 


