
 

 
 
 
 
April 28, 2014 
 
 
Office of the Secretary  
U.S. Consumer Product Safety Commission  
4330 East West Highway  
Bethesda, MD 20814  
 
 
Re: DOCKET CPSC-2014-0005 
            TIA Comments on Proposed Changes to Section 6(b) Rules 
 
 
These comments and information are provided by the Toy Industry Association (TIA) on behalf 
of its members in response to the request for comments on the notice of proposed rulemaking per 
Docket No. CPSC-2014-0005).   
 
By way of background, TIA has a membership of more than 700 businesses – from inventors and 
designers to toy manufacturers and importers to retailers and testing labs – who are all involved 
in creating and bringing toys and games to children.  Our members produce and sell 
approximately 85% of the three billion toys sold in the United States each year; the annual U.S. 
toy market is $22 billion. The industry supports an estimated 607,020 jobs (FTE) generating 
$26.69 billion in wages for U.S. workers and the toy industry’s annual economic impact in the 
U.S. is nearly $75.03 billion.  Since the 1930s, TIA has been a leader in the development of toy 
safety standards, and toy safety has long been the top priority for TIA and its members.  
 
TIA supports modernization of processing of information relation to Section 6(b) data but 
opposes some of the proposed amendments to existing regulation as written to the extent they 
may substantively reduce the statutory mandated safeguards on data. 
 
We are cognizant that the Commission has omitted proposals which first surfaced last fall to 
exclude a variety of information generated in response to or as part of Commission social media 
and media inquiries related to investigatory status. We note that such omission is welcome as 
clearly such comments could easily fall within the broad scope of safeguards afforded under 
section 6(b). 
 
Background  
 
Section 6(b) of the CPSA governs information disclosure by the U.S. Consumer product Safety 
Commission (“CPSC” or “the Commission”) to the public. When disclosing information, the 
Commission, to the extent practicable, is required to notify each manufacturer or private labeler 
of information to be disclosed that “pertains” to a consumer product, if the information “will 
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permit the public to ascertain readily the identity of [the] manufacturer or private labeler” of 
the product. [See 15 U.S.C. 2055(b)]. Section 6(b)(1) also requires the Commission to “take 
reasonable steps to assure” that the information to be disclosed “is accurate, and that [its] 
disclosure is fair in the circumstances and reasonably related to effectuating the purposes of [the 
CPSA]”.1

 

 Such provision requires the Commission, prior to the disclosure of any such 
information to offer such manufacturer an opportunity to object to its release and have such 
information marked and treated as confidential information barred from disclosure within 15 
calendar days.  

On December 29, 1983, the Commission published a final rule interpreting section 6(b) of the 
CPSA.2

 

 The rule, 16 CFR part 1101, describes its procedures for providing manufacturers and 
private labelers with advance notice and “a reasonable opportunity to submit comments” to the 
Commission on proposed disclosures of product-specific information. The rule also explains the 
“reasonable steps” we will take pursuant to section 6(b) to assure, prior to public disclosure of 
product-specific information, that (1) the information is accurate; (2) disclosure of the 
information is fair in the circumstances; and (3) disclosure of the information is reasonably 
related to effectuating the purposes of the statutes the Commission administers.  

The Consumer Product Safety Improvement Act of 2008 (CPSIA), Public Law 110-314, 122 
Stat. 3016, enacted on August 14, 2008, amended section 6 of the CPSA. The amendments only 
shortened the time periods from 30 to 15 days for manufacturers and private labelers to receive 
advance notice and have an opportunity to comment on any disclosure to the public of product-
specific information. In addition, the amendments eliminated the requirement that the 
Commission publish a Federal Register notice when the Commission makes a finding that the 
public health and safety necessitates public disclosure within a lesser period of notice than 
required by section 6(b)(1). The amendments also broadened the statutory exceptions to section 
6(b). For example, the amendments excluded from section 6(b) the public disclosure of 
information with respect to a consumer product which the Commission has reasonable cause to 
believe is in violation of any consumer product safety rule or provision under the CPSA or 
similar rule or provision of any other Act enforced by the Commission. Public releases on 
imminent hazards or determinations of violations upon a vote of the Commission have been rare. 
Never-the-less the Commission has such authority to exercise as needed. Under the 
circumstances, the Commission cannot claim that the existing 6(b) rues prevent it from being 
able to act in the public interest, when merited.  While changes streamlined the Commission’s 
ability to act under such circumstances, in all material respects such Act did not substantively 
change the language and safeguard requirements of section 6(b).  On November 28, 2008, The 
Commission published a final rule to reflect only these statutory amendments. [See73 FR 
72335].  

 
On May 3, 2013, the Commission voted (2-1) to approve, with changes, the Fiscal Year 2013 
Midyear Review and Operating Plan Adjustments (FY 2013 Midyear Adjustments), which 

                                                 
1 In 1980, the U.S. Supreme Court ruled that disclosures under the Freedom of Information Act (FOIA) are covered by the section 6(b)(1) 
restrictions. See: Consumer Product Safety Commission v. GTE Sylvania, Inc., 447 U.S. 102 (1980). 

2  See: 48 FR 57430 and 16 CFR 1101, et seq. 
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directed staff to present for Commission consideration, an NPR updating the rule in accordance 
with the following guiding principles: 1. Modernize the rule to account for the significant 
advancements in information technology that have taken place since its initial adoption in 1983; 
2. Streamline the rule to be as closely aligned with 15 U.S.C. 2055(b) as possible, with the 
objectives of (a) eliminating unnecessary administrative burdens to the agency, (b) removing 
extra-statutory requirements, (c) eliminating redundancies in providing notice, (d) minimizing 
Freedom of Information Act (FOIA) backlogs, and (e) maximizing transparency and openness in 
our disclosure of information; 3. Maintain CPSC's compliance with the statutory requirements of 
15 U.S.C. 2055(b) (i.e., requirements related to notice, opportunity to submit comments, and 
taking reasonable steps to assure accuracy, fairness in the circumstances, and reasonable relation 
to effectuating the purposes of the CPSA outlined in 15 U.S.C. 2051(b)); and 4. Maintain the 
protections of 15 U.S.C. 2055(b) (5) for information filed in accordance with the requirements of 
15 U.S.C. 2064(b). The Commission now seeks comments on its proposals to do so. Our 
comments are in response to such proposals. 
 
Section 15(b) Report Information and Derivative Information Must be Protected. 
 

A. Proposed Changes to §1101.11(a)(2) 
 

Currently, § 1101.11(a)(2) states: “The information must be obtained, generated or received by 
the Commission as an entity or by individual members, employees, agents, contractors or 
representatives of the Commission acting in their official capacities.” The CPSC staff claims 
that such statement differs from the language in section 6(b). Section 6(b) applies to the “public 
disclosure of any information obtained under this Act, or to be disclosed to the public in 
connection therewith.” [15 U.S.C. 2055(b)].  They now propose revising § 1101.11(a)(2) to 
state: “The information must be obtained under the acts the Commission administers, or be 
disclosed to the public in connection therewith” , noting that such change simply conforms their 
rule to relevant statutory language with no expectation that it would reduce the scope of 
information subject to 6(b) requirements in any way.  
 
This begs the question; if the intention of the staff is to maintain the status quo and not reduce 
the scope of information subject to 6 (b) requirements in any way (emphasis supplied) why make 
the change at all? Certainly this change is unrelated to efforts to modernize information clearance 
process at the agency. In fact the existing rule provides clarification that obtained includes 
information either, received directly from a company or generated as a result of such information 
or in connection with the staff’s investigation of the Report or indirectly with involvement of any 
staff or agents on behalf of CPSC. This is not merely a housekeeping matter, as the existing rule 
has a substantive impact and should not lightly be changed. It matters not that the reporting 
company supplied the information or that the staff in connection with the report obtained or 
generated derivative information related to the matter. If the underlying report and information 
obtained by staff results in investigative reports, research  and receipt of additional derivative 
information it falls, per congressional mandate within the scope of 6(b) and must be accorded the 
protections provided thereunder. 3
                                                 
3 See Consumer Product Safety Commission v. GTE Sylvania, Inc., Id. at p.109 wherein the Court noted that “Section 6(b)(1) by its terms 
applies to the public disclosure of any information obtained by the Commission pursuant to its authority under the CPSA, and to any 
information "to be disclosed to the public in connection therewith." (Emphasis added.)  
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A plain reading of the terms “generated” or “received” clearly communicate that section 6(b) 
safeguards apply to information received, accepted, created as a result of information obtained, 
and used  by Commission members, staff, employees or their agents.  Similarly the existing rule 
makes it clear that such safeguards apply to members, employees, agents or contractors of the 
Commission acting in any official capacity. The omission of such clarifying language could 
mistakenly serve to confuse persons into believing that they are no longer bound by the 
restriction under 6(b), when clearly this is not the case.   
We also note that the legislative history of the statutory provision supports broad application of 
section 6(b) safeguards. In opposing the Senate's less restrictive proposal for the disclosure of 
information by the Commission, the then General Counsel of the Department of Commerce, 
wrote: 
"[W]e believe that, in the interest of fairness, the disclosure of any information should be 
attendant with safeguards. These include prior notice to manufacturers, the right of the 
manufacturer to rebut false information, and a requirement that the information be fair and 
accurate."4
 

 

Thus, under Section 6(b), there exists both an affirmative right of manufactures to rebut false, 
inaccurate or misleading information and an independent obligation imposed upon the 
Commission to assure that information it discloses is fair and accurate. This obligation sweeps 
much broader than the required review to avoid “materially inaccurate” disclosure under Section 
6(a). We discuss the need to vigilantly adhere to such requirements below.   
 
Any technical refinements of language that substantively lessen the fundamental requirement 
that information put forward by the Commission or its staff not be false, unfair or inaccurate 
when reviewed in light of the specific circumstances and context involved with the specific 
disclosure, cannot stand in light of section 6(b) mandates.  
 

B. Proposed Changes to § 1101.63 
 
Currently, § 1101.63(c) reads: “Section 6(b)(5) does not apply to information independently 
obtained or prepared by the Commission staff.” The Commission staff , has proposed revising § 
1101.63(c) to state: “Section 6(b)(5) does not apply to information (1) independently obtained or 
prepared by the Commission staff or (2) identified by the Commission staff through publicly 
available sources. For example, information that is publicly available or that has been 
disseminated in a manner intended to reach the public in general, such as news reports; articles 
in academic and scientific journals; press releases distributed through news or wire services; 
information that is available on the Internet; or information appearing on the publicly available 
consumer product safety information database established pursuant to section 6A of the CPSA, 
15 U.S.C. 2055a, does not fall within section 6(b)(5)'s disclosure limits.” 
 
It is uncontroverted that the legislative history indicates that in granting the Commission broad 
information-gathering powers, the Commission was intended to have access to section 15 
information, such as trade secrets and other sensitive cost and competitive information, which 

                                                 
4 S.Rep. No. 92-749, p. 100 (1972) 
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would not otherwise be available to the public or to government5

 

. The apparent intent was to 
protect information that the staff did not independently identify or prepare. Such preparation may 
or may not have included material in the public realm. Similarly Section 15 Reports may 
reference otherwise publicly available information which the Commission may not be aware of 
at all.  As we discussed above the scope of section (b) disclosure is not solely limited to 
confidential trade secret and competitive information not otherwise publicly available.  

 While we agree that technological advances since enactment of the 1983 regulation have given 
rise to social media and internet postings, we note that although the medium has changed and 
evolved, there is not a fundamental difference between the type of information which was 
available in alternate mediums at the enactment of the 1983 regulation and today. While 
searching the name of a product in any Internet search engine may yield significant information 
about a product, including product reviews and internet sites or retail locations where the product 
can be purchased, such information was previously available with microfiche searches, lexis-
nexus search, buying guides and newspaper or local broadcast media stories which all served to 
provide similar information.    
 
In this respect we believe that the restriction on the disclosure of information contained in reports 
submitted to the Commission pursuant to section 15(b) applies to publicly-available information, 
to the extent such information is regurgitated or employed by the Commission through the filter 
of its administrative function. This is distinct from narrowly crafted exclusions for information 
posted on the publicly available consumer product safety information database pursuant to 
section 6(a) of the CPSA, 15 U.S.C. 2055a.  In such cases the information referenced does not 
originate from the Commission, nor can be publicly characterized by it. Indeed, the Commission 
expressly disclaims the accuracy of such information when it states: “CPSC does not guarantee 
the accuracy, completeness, or adequacy of the contents of the Publicly Available Consumer 
Product Safety Information Database on SaferProducts.gov, particularly with respect to 
information submitted by people outside of CPSC”6. In addition the standard of review and 
timing afforded for it is more narrowly restricted than is applicable under Section 6(b). 
Therefore, it is irrelevant if information that a firm submits to the Commission pursuant to 
section 15(b) is readily available to the public elsewhere if, when considered in relation to the 
circumstances of its reference by the Commission or its staff, it can create a false, unfair or 
inaccurate impression under the imprimatur of the Commission.7

                                                 
5 H.R. Rep. No. 92-1153, at 31 (1972). 

  Such information cannot be 
masked as information that is independently obtained, excluded from the requirements of section 
6(b)(5). In this regard the devil, and the potential for irreparable harm to a person or company, is 
truly in the details.   
 

6 See Pages at www.saferproducts.gov   

7 In this regard we believe the issue is not whether release of such information is a Commission endorsement of it, but rather whether the 
release of such information under the imprimatur of Commission action is fair and accurate under the circumstances of its use. In the age of 
unverified social media the need to avoid perpetuation of hearsay allegations is even more necessary to assure such fairness. The General 
Counsel’s Comments on p.7-8 of the Responses to Commissioner Buerkle’s Questions Regarding Staff’s Proposed Amendments to 16 C.F.R. part 
1101, dated February 4, 2014 should not be limited to comments received from manufacturers alone, as they equally apply to an independent 
obligation of staff to apply such analysis prior to any proposed release of information. Such burden cannot be shifted to objectants of release. 

http://www.saferproducts.gov/�
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 Voluntary Corrective Action  
 
Neither the CPSA nor the regulations equate a “remedial settlement agreement dealing with [a] 
product” accepted by the Commission “in lieu of proceeding against such product against 15(c) 
or (d) [15 U.S.C. §2064(c) or (d)]” with a voluntary recall corrective action plan where no 
administrative action is pending or contemplated. 
 
 Section 15(c) and (d) of the Consumer Product Safety Act describe the process the Commission 
must undertake, including notice and a hearing, before the Commission may issue a formal Order 
to notify the public of a substantial product hazard, or an Order requiring a firm to conduct a 
recall of a product.  Nothing in the statute or regulations permit information submitted under 
Section 15(b) to be disclosed where a voluntary corrective action plan has been negotiated and 
agreed to, when no action under Section 15(c) and (d) has been undertaken or contemplated. 
 
To avoid confusion, 16 C.F.R. §1101.61(b)(2) could be modified to include the following 
statement: 
 
 For the purpose of this rule, the acceptance of a written corrective action plan setting forth the 
terms of a voluntary recall under 16 C.F.R. 1115.20 (a) does not constitute a remedial settlement 
agreement accepted in lieu of proceeding against a product under Sections 15(c) or (d). 
 
The foregoing language would resolve any confusion between a corrective action plan that is 
voluntarily offered and accepted, and a “remedial settlement agreement” offered in lieu of 
specified formal Commission action to issue an order requiring a mandatory recall. 
 

C. Proposed Expansion of Additional Exclusions from Section 6(b) under §1101.11(a)(2) 
 

The very same concerns enumerated above equally apply to the following three categories of 
information proposed to be excluded from the notice and comment requirements of section 
6(b)(1): 1. A report of harm. 2. Information that is publicly available. 3. information that is 
substantially the same as information that the Commission previously disclosed in accordance 
with section 6(b)(1), except as specified in § 1101.31(d).  
 
The proposed rule notice notes that Section 6A(f)(1) of the CPSA specifically excludes reports of 
harm posted on the publicly available consumer product safety information database from the 
provisions of section 6(b). However as we have noted it is only within the confines of such 
database, and subject to the express disclaimers provided therein that such information exists. To 
propose a statutory exclusion, under § 1101.11(b) to include such information, without caveat or 
qualification poses the same issue of fairness we have noted.  Similarly, while neither the statute 
nor the legislative history suggests that information that is readily available to the public is, in 
and of itself, subject to section 6(b)(1), the reference to such information under circumstances 
and devoid of context by the Commission is altogether another matter. If the substantive impact 
is to create harm to a person or business or such references create false, misleading or unfair 
impressions under the imprimatur of the agency. Therefore we recommend that the proposed 
revision to § 1101.11(b) to include: “(7) Information that is publicly available or that has been 
disseminated in a manner intended to reach the public in general, such as news reports; articles 
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in academic and scientific journals; press releases distributed through news or wire services; or 
information that is available on the Internet”  be subject to clear unequivocal qualification under 
both existing CPSC policy and federal law to assure that information disclosed by the CPSC to 
the public is accurate and fair under the circumstances.8
 

  

Separately, the Commission also proposes that a new notice and comment process not be 
required when appropriate notice already has been conveyed and applicable procedures followed. 
Although renotification is not statutorily required, firms currently may request renotification, or 
the opportunity to comment on subsequent disclosures of identical information [See 16 CFR 
1101.21(b)(7), 1101.31(d)]. Renotification provides firms with another occasion to submit 
substantive comments on information that the Commission previously released in accordance 
with the requirements of section 6(b). The Commission noted that such process has been 
requested only 25% of the time and is not always subject to additional response. In short, the 
Commission notes that re-notification in practice duplicates the initial notification process and it 
is proposed to remove this provision from the regulation9

We note that there are several benefits to firms requesting renotification. First, personnel 
handling such matters often change over time. Second, renotification allows firms to 
transparently see who and under what circumstances information is being requested about the 
firm. In this context they may wish to further comment about the appropriateness in context of 
the information sought to be released. Finally, often the information packets contain 
supplemental information which may inadvertently have been omitted during the first review 
process, so a review is appropriate.  

. It proposes revising § 1101.11(b) to 
include the following category: “(8) Information that is substantially the same as information 
that the Commission previously disclosed in accordance with section 6(b)(1), except as specified 
in § 1101.31(d).” This exception is found nowhere in the Act. The Act requires notice and an 
opportunity to provide comments “prior to the disclosure” of information.  The exception in the 
proposed rule could be interpreted to mean that, because a document is produced in response to 
one Freedom of Information Act (FOIA) request, it is then automatically subject to disclosure in 
response to all subsequent Freedom of Information Act requests, regardless of the scope of the 
request or the subject matter of the request.  
 

 
FOIA requests are not all the same, even if they refer to the same product.  Some are narrow in 
scope and some are broader.  Firms that have specifically requested re-notification in the event of 
a subsequent FOIA requests should have the opportunity to evaluate whether documents 
proposed for disclosure in response to a FOIA request are, in fact, accurate, fair under the 

                                                 
8 (CPSC Order 1450.2, Jan. 16 2003) and presented in an accurate, clear, complete, and unbiased manner. (Information Quality Act, Treasury 
and General Government Appropriations Act for Fiscal Year 2001 sec. 515, Pub. L. 106-554, 144 Stat. 2763 (2001) and OMB Guidelines 67 FR 
8452 (Feb. 22, 2002)).  
 

9 CPSC General Counsel’s Memorandum to the Commission dated February 4, 2014, entitled “Responses to Commissioner Buerkle’s Questions 
Regarding Staff Proposed Amendments to 16 C.F.R. Part 1101”,at p.2 it was noted that, where firms affirmatively have requested to be re-
notified in the event of a subsequent FOIA request, and where these firms were provided an opportunity to comment on the disclosure of 
documents, the documents that were ultimately disclosed in response to the first FOIA request and the documents ultimately disclosed in 
response to the subsequent FOIA request were different 21% of the time with records excluded from the documents disclosed to the 
subsequent requester. 
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circumstances, responsive and within the scope of the specific FOIA request made at the time.  
In addition, in some instances, a firm may develop further information between the time the first 
FOIA request was made and the time a subsequent FOIA request was made that may call into 
question the fundamental accuracy of information contained in documents proposed for 
disclosure.  If the firm has not been notified of a subsequent FOIA request, this opportunity to 
clarify is lost.  
 
For the firms who wish to assert their rights under Section 6(b) to be notified of and have an 
opportunity to comment on all FOIA requests and the documents proposed for disclosure in 
response to these requests, the current procedure works.  The re-notification process apparently 
involves the processing of less than one re-notification request per week. Given the Rule’s 
proposal to incorporate electronic communications into the FOIA process, the continuation of the 
current practice of re-notifying firms that have affirmatively requested re-notification and an 
opportunity to comment would not appear to be overly burdensome or require modification.   
 
Omitting the current practice of re-notification, ironically, could produce a result that actually 
increases the level of administrative burdens on CPSC Staff.   Firms, unable to verify responses 
to repeat FOIA requests would likely affirmatively assert their right to submit their own periodic 
FOIA requests to the CPSC for information regarding any request for documents pertaining to all 
of their products and documents submitted in response to such requests.  The burdens associated 
with processing these requests for information may far outweigh the efforts to send and process 
the relatively small number of re-notifications that are currently provided to firms each year. 
Certainly the use of scanned, electronic submissions and review as proposed to streamline the 
process, would also serve to further reduce any arguable burden in continuing to do so. 
 
Since such renotification only applies under current rule when requested, we believe if a firm 
makes such request it should continue to be provided. While the Commission proposal notes that 
that other federal health and safety agencies do not operate under section 6(b)'s legal restrictions 
as the Supreme Court made it clear this agency must.10
 

 

Additional Recommendations 
 
Finally, we recommend that the Commission consider setting forth additional administrative due 
process procedures providing clear transparent processes for appealing determinations to release 
information objected to under Section 6(b). This should be a designated function of the General 
Counsel’s Office with full Commission support of its independence as a reviewer. Such function 
must be distinct from Counsel’s role as an advocate for positions taken by staff or 
Commissioners and the function of designated reviewing counsel should be independent and 
firewalled within the agency.  We have already noted that Section 15(c) and (d) of the Consumer 
Product Safety Act provide processes the Commission must undertake, including notice and a 
hearing, before the Commission may issue a formal Order to notify the public of a substantial 
product hazard, or an Order requiring a firm to conduct a recall of a product. Yet an internal 
formal process for review of decisions by staff to release information, subject to objection under 

                                                 
10 See Consumer Product Safety Commission v. GTE Sylvania, Inc., Id 
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Section 6(b), would be highly beneficial in lieu of litigation which is costly to both objectants 
and the Commission.  
 
Conclusion 
 
We favor any streamlining that can be achieved through adoption of newer technologies that 
permits firms and persons the ability to more efficiently have access to information proposed to 
be released under Sect 6(b) of CPSA. We oppose any substantive reduction of the Commission 
staff’s separate affirmative obligation to review such information in context to assure that it is 
accurate and fair under the circumstances involved and such person’s right to review and object 
to such release. This encompasses information submitted under Section 15 (b), derivative 
information received or obtained by Commission staff and public information released under the 
imprimatur of the Commission. Given the statistically high level of additional substantive 
information that has been present in repeated releases of information, we favor continued 
renotification to firms of proposed additional release of information subject to restriction under 
Section 6(b).  We also oppose any changes to existing rules that have a chilling effect on the 
sharing of potentially highly useful evaluative information which firms consider confidential or 
subject to Attorney Client or Attorney Work Product Privilege as it relates to Section 15(b) 
reporting and preliminary determinations subject to review by the Commission. We also 
recommend the establishment of an administrative process within the Office of General 
Counsel’s for independent review of disputed claims of violation of 6(b) related to staff actions 
involving proposed release of information subject to Section 6(b) safeguards in order to reduce 
burdens on both Commission and Objectants time and resources. We hope these comments are 
helpful to the Commission.    
 
 
Sincerely, 

 
Ed Desmond 
Executive Vice President, External Affairs 
 
 
         
 


	A plain reading of the terms “generated” or “received” clearly communicate that section 6(b) safeguards apply to information received, accepted, created as a result of information obtained, and used  by Commission members, staff, employees or their ag...

