
 

 
 
 
 
July 16, 2014 
  
 
 
Office of the Secretary  
U.S. Consumer Product Safety Commission  
4330 East West Highway  
Bethesda, MD 20814  
 
Re: CPSC Workshop on Potential Ways to Reduce Third Party Testing Costs Through Determinations 
Consistent With Assuring Compliance, Further Comment Request [Docket No. CPSC-2011-0081] 
 
Introduction  
 
These comments and information are provided by the Toy Industry Association (TIA) on behalf of its 
members as an additional response to the Announcement of Meeting and Request for Comments titled, 
“CPSC Workshop on Potential Ways to Reduce Third Party Testing Costs Through Determinations 
Consistent With Assuring Compliance.”  
 
By way of background, TIA has a membership of more than 750 businesses – from inventors and 
designers to toy manufacturers and importers, retailers and testing labs – who are all involved in 
creating and bringing toys and games to children.  Our members produce and sell approximately 85% of 
the three billion toys sold in the United States each year; the annual U.S. toy market is $22 billion. The 
industry supports an estimated 618,350 jobs (FTE) generating $27 billion in wages for U.S. workers, and 
the toy industry’s annual economic impact in the U.S. is over $75 billion.  Since the 1930s, TIA has been a 
leader in the development of toy safety standards, and toy safety has long been the top priority for TIA 
and its members.  
 
Congress passed P.L. 112-28 because it recognized that while the Consumer Product Safety 
Improvement Act (CPSIA) made significant improvements to consumer product safety, the law also had 
several unanticipated and unintended consequences that had a negative impact particularly on small 
businesses.   
 
In passing this amendment, Congress recognized that relief was necessary and expected the agency to 
work with the regulated community to provide relief while maintaining CPSIA’s strong product safety 
protections.  We strongly urge CPSC to continue to look at ways to streamline CPSIA’s implementing 
regulations so that the requirements effectively ensure consumer product safety without unduly 
burdening businesses.   
 
Reducing third party testing burdens has been a priority for TIA and its members. We have provided 
input and data on this issue to the agency at each of the following occasions, in furtherance of this effort 
called out in H.R. 2715, and look forward to being helpful to CPSC in this regard: 
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• November 11, 2011 – Request for comments on “Application of Third Party Testing 
Requirements; Reducing Third Party Testing Burdens.”  Comments due January 23, 2012. 

• April 16, 2013 – RFI issued “Regarding Third Party Testing for Lead Content, Phthalate Content, 
and the Solubility of the Eight Elements Listed in ASTM F963–11.”  Comments due June 17, 
2013.  

• November 7, 2013 – CPSC Commissioners met with members of TIA staff to discuss adding an 
amendment to the budget to include ways to reduce third party testing burdens. 

• November 19, 2013 – TIA delivered further data to CPSC commissioners on materials that 
should not require testing for phthalates and heavy metals. 

• February 27, 2014 – “Meetings: Potential Ways to Reduce Third Party Testing Costs through 
Determinations Consistent with Assuring Compliance.” Comments due April 17, 2014. 
 

As presented in the workshop on April 3rd, TIA and its members are fully supportive of risk-based efforts 
and regulations that advance and ensure continued product safety.  Requiring testing of materials for 
chemicals and heavy metals known not to be in the materials, however, does nothing to advance safety.  
TIA and other associations have submitted comments to CPSC on several occasions, providing relevant 
information to the agency – particularly relating to the phthalate standard.  TIA strongly urges both the 
CPSC staff and the Commission to utilize this opportunity to expeditiously provide necessary relief, in 
the form of a regulation, from third party testing requirements, via an expansion of the CPSC 
“determinations” list1 and through recognition of supplier declarations under appropriate 
circumstances2

 
.  

List of Materials for Phthalates Testing Exemption 
 
As previously indicated, TIA recognizes that some materials should always require testing and therefore 
are not asking that these materials be considered for exemptions from testing for phthalates:  

• Polyvinyl Chloride (PVC) 
• Therrmoset polyurethane (excluding some foams) 
• Polyvinylidene Chloride (PVdC) 
• Chlorinated PVC (CPVC) 

 
TIA has submitted voluminous data which we feel is sufficient to provide the CPSC with a high degree of 
assurance that the following materials can be determined not to require testing for the banned 
phthalates, and that action can be taken by the agency immediately: 
 

• Acrylonitrile butadiene styrene terpolymers (ABS)  
• Butadiene-ethylene resins  
• Butene-ethylene copolymers  
• Ethylene copolymers  
• Ethylene-propylene copolymers  
• Ionomers  
• Polystyrene (crystal and general-purpose (GPS), medium-impact (MIPS), high-impact (HIPS), and 

super-high-impact (SHIPS) grades  

                                                 
1 See for example 16 CFR 1500.90 and16 CFR 150091. 
 

2 See also 16 CFR 1109; also consider mechanisms for a Continuing Guaranty as permitted under Section 8 of the Flammable 
Fabrics Act and 16 CFR 1608.2-3. 

http://www.regulations.gov/#!documentDetail;D=CPSC-2011-0081-0021�
http://www.regulations.gov/#!documentDetail;D=CPSC-2011-0081-0021�
http://www.regulations.gov/#!documentDetail;D=CPSC-2011-0081-0033�
http://www.regulations.gov/#!documentDetail;D=CPSC-2011-0081-0033�
http://www.regulations.gov/#!documentDetail;D=CPSC-2011-0081-0033�
http://www.regulations.gov/#!documentDetail;D=CPSC-2011-0081-0053�
http://www.regulations.gov/#!documentDetail;D=CPSC-2011-0081-0053�
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• Propylene-ethylene copolymers  
• Styrene-butadiene copolymers  
• Styrene-butadiene-styrene rubbers (SBS/SBR)  
• Styrene-acrylonitrile copolymers (SAN)  

 
These would also be the materials that would, if exempted, provide the greatest relief to the largest 
number of toy producers. Such materials have been determined as reasonably unlikely to contain 
intentionally added restricted phthalates. The standard for assessment is whether such materials are 
reasonably likely to contain restricted phthalates. If they are not, the Commission has the discretion to 
exclude such materials from testing and certification requirements.3

 
 

We understand the commission has directed staff to only look at determining that natural wood and 
other natural materials will always comply with the heavy metal limits in ASTM F963. This will provide 
very limited relief to the majority of the toy industry (including small businesses), and in fact, will 
provide limited relief to the children’s product market in general.  
 
TIA has submitted what we believe to be strong evidence supporting the assertion that the following 
materials can be determined not to need testing for the banned phthalates:  
 

• Acetal/polyoxymethylene (POM) homopolymer  
• 1,3,5-trioxane, copolymer with 1,3-dioxolane (acetal/polyoxymethylene (POM) copolymer)  
• Acrylic (polymethylmethacrylate and polyacrylonitrile)  
• Ethylene acrylic acid copolymers  
• Ethylene vinyl acetate copolymers  
• Ethylene vinyl acetate vinyl alcohol copolymers  
• Polytetramethylene glycol-dimethyl terephthalate-1,4-butanediol copolymer (polyester 

elastomer)  
• Silicone rubber (pure)  
• Vinylidene chloride/methyl acrylate copolymers  
• CMYK Process Inks (exception: those applied to flexible substrates; inkjet inks)  

 
List of Materials for Heavy Metals Testing Exemption 
 
TIA recognizes that some materials should always require testing and therefore we are not asking that 
the following materials be considered for exemptions from testing for heavy metals: 

• Polyvinyl Chloride (PVC) 
• Polyvinylidene Chloride (PVdC) 
• Chlorinated PVC (CPVC) 
• Thermoplastic polyesters (PETE, et al) 

 

                                                 
3 The Agency retains reasonable discretion to promulgate rules to interpret and effect statutory requirements. In this regard 
such determinations can be made based upon reasonable scientific evidence. A standard of “impossible contamination” for 
such assessment is not reasonable. CPSC exclusionary regulations or interpretive determinations can always be subject to a 
caveat that such exclusions be granted “provided that materials have neither been treated nor adulterated with the addition of 
materials that could result with the addition of restricted phthalates into the product or material.”See for example 16 CFR 
1500.91(d). 
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However, with regards to materials known not to contain the heavy metals listed in ASTM F963, we 
request heavy metal determinations for the following materials:  

• Acetal/polyoxymethylene (POM) homopolymer  
• 1,3,5-trioxane, copolymer with 1,3-dioxolane (acetal/polyoxymethylene (POM) copolymer)  
• Acrylic (polymethylmethacrylate and polyacrylonitrile)  
• Acrylonitrile butadiene styrene terpolymers (ABS)  
• Nylon/polyamide  
• Olefin thermoplastic elastomers (such as EPDM)  
• Polycarbonate  
• Polyethylene (LLDPE, LDPE, MDPE, HDPE and UHMWPE)  
• Polylactic acid  
• Polyphenylene sulfide  
• Polypropylene  
• Polystyrene (crystal and general-purpose (GPS), medium-impact (MIPS), high-impact (HIPS), and 

super-high-impact (SHIPS) grades  
• Propylene-ethylene copolymers  
• Styrene-butadiene copolymers  
• Styrene-butadiene-styrene rubbers (SBS/SBR)  
• Styrene-acrylonitrile copolymers (SAN)  
• Composite wood (plywood, particleboard, etc.)  

These requests for determination are based on the fact that testing for lead and heavy elements (in 
some cases, for years) has found these materials to be absent in many plastic and 
manufactured/composite wood materials.  These data, in combination with knowledge of material and 
process, provide ample rationale for exemption from certification testing for these trace elements. 
 
In summary, the presented data regarding test history and details of the materials and their 
production processes are, taken together, “an evidence-based demonstration of consistent 
performance of a product regarding compliance based on knowledge of a product and its 
manufacture” which inescapably leads to a conclusion that there exists a reasonable high degree of 
assurance that these materials are and will be inherently compliant. 
 
Good Manufacturing Processes 
 
We have done research into the manufacturing process of raw plastic resins of several of the plastics 
listed above for which we are requested testing above. It is our understanding of the process that the 
CPSIA-regulated materials cannot and will not be present in the materials we are asking be added to the 
determinations list.  
 
Also, consider the presentation of the Society of Plastics Industry, Inc (SPI) during the April 3rd workshop 
where Kyra Mumbauer testified that manufacturers are motivated to avoid adding the banned materials 
to their products, not only because they are untenable but also because doing so can cause major 
damage to machinery, among other problems. See the comments SPI submitted on April 17, 2014, 
especially the excerpt below:  
 

http://www.regulations.gov/#!documentDetail;D=CPSC-2011-0081-0052�
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In reality, plastics manufacturers, including those using recycled materials, have strong 
incentives to avoid unintentional cross-contamination of any rigid plastic materials either with 
phthalates or with flexible PVC that may contain phthalates. Phthalates present at 1000ppm will 
affect the rigidity and technical performance of rigid plastic products. Phthalates are also 
incompatible with polyolefins and will attack styrenic materials. Furthermore, PVC, while a very 
useful material on its own in many applications, can create problems when PVC resins are mixed 
accidentally with other resins, including those that are used most widely in children’s products – 
polypropylene, polyethylene, polystyrene and acrylonitrile butadiene styrene (ABS). It is for this 
reason that few North American manufacturers process both PVC and other materials in the 
same facility. In facilities where this is done, PVC is either run on completely separate machinery 
than other materials, often using stainless steel molds, or machinery is very carefully purged 
between uses of PVC and other materials. This is both because PVC chemically attacks and 
corrodes most conventional molds and extruders that are not made with stainless steel and 
because PVC is chemically incompatible with other plastic resins. When combined with 
polystyrene or acrylonitrile butadiene styrene (ABS), for example, PVC will decompose and off-
gas. In polyethylene and polypropylene, to provide another example, the processing 
temperatures used are far above those used to mold PVC. The high temperature will degrade 
the PVC, ruining the resin and causing black specks to appear. Finally, combining PVC with acetal 
resins can cause an explosion. Recyclers also take special care to ensure that PVC has not 
contaminated the recycling streams for other materials, to avoid causing their customers the 
problems described above. This is not difficult for recyclers to do, because PVC has a higher 
specific gravity and sinks in water. Some recyclers use X-ray sorting technologies to identify and 
segregate PVC. 

 
Please note that TIA continues to recommend that PVC always require testing. We intend to keep 
researching good practices plastic resin manufacturers are currently using to ensure the banned 
materials will not be in their facilities. With knowledge of good practices, accompanying supplier 
declarations stating the banned substances will not be in the materials they sell, we believe the CPSC 
can have confidence in adding these to the determinations list. We have collected some examples of 
supplier declarations explaining why these regulated substances would not be in certain plastic resins 
and we will continue to collect these and present them to the agency as they become available.  
 
TIA wants to reiterate that this rulemaking process must not impact the flexibility granted by the 
Statement of Policy and notes that CPSC retains the discretion to provide reasonable interpretations 
of requirements.  Instead, explicitly allowing suppliers to state that, based on the materials used, and 
the manufacturing processes and process controls employed, the materials are not reasonably likely to 
contain restricted levels of phthalates or heavy metals, the CPSC will provide significant relief to small 
companies. 
 
Academic Studies 
 
TIA is currently unaware of any academic studies showing why these substances will not be in the 
manufacturing process. It is our understanding that it is common knowledge in the industry that mixing 
phthalates and hard plastics or heavy metals and hard plastics is bad for business. We continue to reach 
out to academic institutions and industry experts for further support on why these regulated substances 
will not be present in certain materials. 
 
Other Rigidity Tests 
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During the April 3rd workshop TIA presented a proposal that using 90 Shore “A” hardness as a proxy for 
rigidity, and thus a screening method for determining which materials could need further phthalates 
testing. We understand that CPSC staff has tested this screening method and may have encountered 
samples that, while above 90 Shore ”A,” violated the phthalate standard.  We also understand that the 
samples may have been PVC (which, again, we propose always require testing regardless of rigidity) and 
that the thicknesses of the samples were not controlled which could affect the rigidity measurements.  
We have requested further information about the samples so that we can work with CPSC staff to refine 
this screening method (or determine if another proxy method is more suitable). We will similarly work 
to collect additional information on rigidity methods as necessary.   
 
Study on Plastics with Low Levels of Phthalates 
 
On June 10th, TIA met with members of CPSC technical staff to discuss the data we have presented and 
progress on the material determination regulations. Staff said one of the holes in the data was that they 
did not have any information on plastics with phthalates that were close to the required limits. Most 
plastics were either well below the requirements, or obviously soft and containing phthalates. TIA 
discussed potentially funding a study that would identify and create samples of those plastics at or near 
the regulated limits and the characteristics of such plastics. We anticipate sharing additional information 
with CPSC as it becomes available.  
 
Summary of Requests 
 
TIA requests that CPSC consider the following suggestions that will provide significant relief to third 
party testing burdens without impacting consumer product safety:  
 

• Revising the definition of inaccessibility in the phthalate and lead standards to take into account 
the risk of exposure (which is oral); 

• Making determinations that certain materials will be deemed to comply with the phthalate 
limits based on inherent composition and therefore may be excluded from testing; 

• Adopting ASTM F963 de minimis mass for surface coatings and substrates; 
• Excluding additional materials from lead and heavy elements testing based on composition. 

The requests for determinations is based on data from process knowledge and process controls, from 
review of bills of substance, and from evidence related to their absence in testing in over 600,000 cases.   
 
Conclusion 
 
Thank you again for the opportunity to comment.  Toy Industry Association has confidence that the 
materials listed here do not, and will not contain the regulated phthalates and heavy metals. Continuing 
to require costly testing is not advancing safety, but instead an expensive way to prove something 
manufacturers and resin suppliers already know – that these materials comply with CPSIA imposed 
limits. We respectfully request the CPSC consider formally exempting these materials from testing and 
rely on supplier declarations as assurance that the materials are compliant. 
 
While these comments supplement the data presented, we request that the agency leave the docket 
open and continue to collect data and to communicate regularly with interested stakeholders on the 
progress of the material determination regulations.  There may be additional data that will be helpful to 
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CPSC staff that we are working to collect. We further request that the agency continue to communicate 
about the data they have and any data needed to finalize a determination rulemaking.   
 
In addition, as CPSC is reviewing the data and information we have submitted to date, TIA will attempt 
to do the following: 
 

• Further research and gather data on good manufacturing processes to support supplier 
declarations in lieu of testing 

• Identify academic studies to support our data that these materials do not need to be tested for 
the banned substances in CPSIA 

• Consider other rigidity tests that may be effective for determining compliance with the 
phthalate standard 

• Consider conducting a study to demonstrate the effects of low levels (near the 1000ppm limit) 
of phthalate contamination on various plastic types 

 
We look forward to continuing to work with staff to consider other ways to reduce burdens.  While CPSC 
staff has currently only been directed to develop determinations for natural wood and other natural 
substances from heavy metals testing, we encourage the staff to continue to look at ways to reduce 
unnecessary testing burdens while still ensuring reasonable compliance with the product safety 
requirements.   
 
Toy safety is the number one priority for TIA and its members and we fully support efforts to ensure 
product safety.  Unnecessary and costly third party testing, however, does not improve safety.   
 
Thank you again for your consideration.  If you would like to follow up with us, please contact Rebecca 
Mond, Director of Federal Government Affairs, at rmond@toyassociation.org or 202.459.0352 or 
Autumn Moore, Assistant Manager of Standards and Regulatory Affairs, at amoore@toyassociation.org 
or 202.459.0350. 
 
Sincerely, 

  
Alan P. Kaufman 
Senior Vice President, Technical Affairs 

mailto:rmond@toyassociation.org�
mailto:amoore@toyassociation.org�

