
 

  

 
Public Comments: Priority Chemical Rules 

884, 885, 886, and 887  
 
 

 
January 31, 2014 
 
Kerri Malinowski 
Maine Department of Environmental Protection 
17 State House Station 
Augusta, ME 04333 
 
Re: DESIGNATING PRIOIRTY CHEMICALS IN CHILDREN’S PRODUCTS – RULES 884, 
885, 886 AND 887 
 
Dear Ms. Malinowski:  
 
The Toy Industry Association (“TIA”) appreciates the opportunity to comment on Rules 884, 885, 
886, and 887, which are being promulgated pursuant to the Act to Protect Children’s Health and the 
Environment from Toxic Chemicals in Toys and Children’s Products (“the Act”).  TIA has been an 
active participant in the enactment of this law as well as the stakeholder processes that have taken 
place since 2008, and appreciates this opportunity to comment on these important Rules.   
 
TIA is a not-for-profit trade association composed of more than five hundred (500) members, both 
large and small in size, located throughout North America.  TIA is proud to say that there are 
approximately 35 small companies engaged in the toy industry that have facilities in Maine. These 
facilities employ approximately 100 production, design, marketing and compliance jobs in the State 
that equate to over $4 million in direct industry wages.  The sale of toys in Maine also supports more 
than 1,100 retail jobs in Maine.   
 
TIA and its members have long been leaders in toy safety.  In this role, we develop safety standards 
for toys, working with industry, government, consumer organizations, and medical experts.  TIA 
commends the goal of the Act and the amendments to the law that took place in 2011, and we share 
the desire to improve children’s safety.  Toys are already subject to numerous federal environmental 
and safety regulations under a variety of laws including the Federal Hazardous Substance Act, the 
Consumer Product Safety Act, the Toxics Substances Control Act, and the Consumer Product Safety 
Improvement Act.  In addition, TIA members perform rigorous safety assessments that take into 
consideration all foreseeable aspects of safety child prior to the marketing of a product.  Further, under 
CPSIA, toys sold in the U.S. must demonstrate compliance with the applicable federal rules.  Because 
toys are marketed in all states, TIA and its members support the regulation of heavy metals at the 
federal level.   
 
The federally-adopted ASTM F-963 standard (enclosed) represents our industry’s strong commitment 
to safety.  TIA is committed to making sure it remains protective of children’s health – now and into 

1 TIA Comments: Priority Chemical Rules 884, 885, 886 and 887   
 



the future.  The mandatory standard is under continuous review in order to keep pace with innovation 
in products and emerging issues.     
 
Comments on Rules, 884, 886, and 887 
 
TIA’s comments on rules 884, 886, and 887 are identical; as these materials are regulated for toys 
in the same manner at the federal level.  Therefore we request that these comments be referenced 
and considered in all three rulemakings. 
 
Cadmium, mercury, and arsenic as well as 5 other heavy metals in children’s toys are preemptively 
regulated by existing federal law under the Consumer Product Safety Improvement Act (CPSIA) 
that was signed in 2008.  The federal Consumer Product Safety Improvement Act provides 
preemptive mandatory consumer product safety rules – including limits with regard to cadmium, 
lead, antimony, arsenic, barium, chromium, selenium, and mercury exposure  – for toys sold in the 
U.S.   Via its incorporation of the ASTM F-963 Toy Safety Standard, the CPSIA specifically limits 
the amount of soluble cadmium to 75 parts per million (.0075%), mercury to 60 parts per million, 
and arsenic to 25 parts per million in the surface coatings and substrates of toys.  
 
Since all three chemicals are a naturally occurring elements in the environment a “zero” limit is 
unattainable and not health-risk based.  Federal requirements for cadmium, mercury, and arsenic 
have been based on risk and exposure to prevent the potential for harm to children.    
 
Given these federal restrictions and controls under the Toxic Chemicals in Children’s Products Act 
(38 MRSA §§that these chemicals would be considered “contaminants” under these Rules.  
However the potential need for testing to make a reporting determination and any potential future 
restrictions that could be put in place under Rules 884, 885, and 886 could run in conflict with the 
preemptive impact of the Consumer Product Safety Improvement Act.  Specifically, state 
requirements that attempt to regulate the amount of cadmium, mercury, arsenic or other heavy 
metals in toys in a manner that is inconsistent is preempted by federal law.  15 U.S.C. 2075 
provides as follows: “Whenever a consumer product safety standard under this chapter is in effect 
and applies to a risk of injury associated with a consumer product, no State or political 
subdivision of a State shall have any authority either to establish or to continue in effect any 
provision of a safety standard or regulation which prescribes any requirements as to the 
performance, composition, contents, design, finish, construction, packaging, or labeling of such 
product which are designed to deal with the same risk of injury associated with such consumer 
product, unless such requirements are identical to the requirements of the Federal standard.” 
[Emphasis Added]. 
 
The purpose of the Toxic Chemicals in Children’s Products Act is to protect children from harm 
and these Rules are designed with that purpose for these chemicals and they do not align 
specifically with these stringent federal requirements.  Therefore, TIA requests these Rules be 
amended in Section 1 (B) to include that:  
 

“(4) Federal Regulation. Toys that are in compliance with requirements of ASTM F-
963 for cadmium (or arsenic, or mercury) are not subject to this Rule.” 
 

 
 
Comments on Rule 885 
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Toy manufacturers do not intentionally-add formaldehyde to products.  However, formaldehyde is 
naturally occurring and widespread in nature as an essential to plant and animal life.  It can be found in 
every living system – from plants to animals to humans – all of which actually produce formaldehyde 
as a normal part of metabolism; therefore it can be found in natural materials used to make toys.  
 
Specifically, wooden toys must comply with the California Air Resources board (CARB) 
Formaldehyde Airborne Toxic Control Measure (ATCM) and since the time it was put in place in 
1992, and we believe adequately protects the public health.  Toy companies that include composite 
wood have diligently worked to ensure product compliance with these requirements.  Toys that are 
sold across the nation comply with this California standard and the U.S. EPA is also evaluating this 
issue under proposed formaldehyde emission limits Formaldehyde Standards for Composite Wood 
Products Act (FSCWPA) (Title VI of the Toxic Substances Control Act (TSCA)).  These proposed 
national standards would provide a uniform national standard for formaldehyde in wood products and 
also potentially be in conflict if the Department of Environmental Protection chose to move forward 
with restrictions on formaldehyde in wooden children’s products. 
 
Evaluations of formaldehyde in products are also underway by US EPA and the National Academy of 
Sciences (NAS). Specifically, the EPA is finalizing a revised draft of its Integrated Risk Information 
System (IRIS) assessment of formaldehyde, which likely could be completed this year and NAS is also 
reviewing the formaldehyde chapter in the 12th Report on Carcinogens, and is scheduled to issue that 
report in August 2014. 
 
Since these efforts are ongoing at the federal level and since formaldehyde is not intentionally added to 
toy TIA suggests that this Rule be withdrawn or postponed until these federal efforts are completed.  
However, if DEP does move forward with this Rule, TIA asserts that toys should not be within the 
scope of the rule; as Minnesota is the only other state to regulate formaldehyde and under the law that 
they passed last year toys were not included in the scope of their legislation.  Specifically Minnesota’s 
law excluded: “...children’s toys that are coved by the ASTM International F963 standard for 
Toy Safety, …” (See: Minnesota Statutes, Chapter 325F.176(c)).  TIA requests if the Department 
believes they must move forward with this reporting requirement now, that it be made consistent with 
the scope of Minnesota’s formaldehyde restriction law and include the above referenced language. 
 
Comments on Rules 884, 885, 886 and 887 – Scope Issues - Section 4 A.(1) 
 
TIA also requests that there be greater clarity with the scope of each of these Rules and include 
language referring to the specific children's products that require reporting. TIA understands that 
underlying definition of children's product is broad in statute and in Rule 880, and it can include both 
general use consumer and commercial products.  However, the age limit of “12 years of age” is used in 
the statutory definition of “children’s product” (Title 38, Chapter 16-D§§1691(8.)) is used and believe 
that it should be included here for reporting specific products and SKUs.  Specifically, we request that 
since the scope used in these Rules within the reporting example section be made explicit to ease 
reporting confusion, and request the following clarification:  
  

 (1) No later than 180 days after the effective date of this chapter, the manufacturer of any of 
the following products that are intended or marketed for use by a child under the age of 
12 years: bedding, childcare articles, clothing, cosmetics, craft supplies, footwear, games, 
jewelry and embellishments, safety seat, occasion supplies, personal accessories, personal 
care products, school supplies, or toys which are intended for use by a child under the age of 
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12 years, that contain intentionally-added cadmium shall report to the department the 
following information:  
 

TIA once again appreciates the opportunity to comment on the new proposed Rules.  If you have any 
questions please do not hesitate to contact me directly at 202-570-8526 or email me or Jennifer 
Gibbons, TIA’s Director of State Government Affairs at: ahackman@serlinhaley.com or 
jgibbons@toyassociation.org.  Once again, thank you for this opportunity to comment. 
 
Respectfully Submitted, 

 
Andrew Hackman 
Serlin Haley LLP 
On behalf of the Toy Industry Association 
 
Enc: ASTM F-963-11 – The Toy Safety Standard 
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